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Constitutional Law — Defective Title op Bill — Cp. Sec. 52 op Consti- 
tution op 1902. — In the case of Cahill v. Hogan, decided February 1, 1904, the 
Court of Appeals of New York held that the constitutional requirement, that the 
subject of a local bill shall be expressed in its title, is violated by an act whose 
title expresses that it is an amendment of certain statutes in relation to the 
municipal improvement commission of a city and its water supply, and then pur- 
ports to specify in detail in what respect the several acts are amended, but omits 
any mention of the fact that it changed the personnel of the commission; which 
was evidently one of the most important objects aimed at by the bill. 

The cases in Virginia construing sec. 52 of the Constitution of 1902 are ex- 
amined in a note, 10 Va. Law Keg. 106. 



Bankruptcy — Preferences — Orders — Date of Presentation. — In John- 
ston v. Huff, Andrews & Moyler Co. (C. C. A., Fourth Circuit, on appeal from the 
District Court of the TJ. S. for W. D. of Va.), 133 Fed. 704, the following is the 
syllabus : 

One who had a contract with a railroad to furnish board to a track gang en- 
tered into an arrangement with a supply firm whereby it was to extend him credit, 
and he in turn gave it an order on the railroad, directing it to pay to the firm 
any sums due from the railroad to him. It was agreed between the contractor 
and the firm that the latter was not to present the order unless the former did 
not keep up his payments. In pursuance of this agreement the order was not 
presented for over a year, and then just one day before the contractor, being 
insolvent, filed a voluntary petition in bankruptcy. Held, that the order did 
not operate as an equitable assignment as of the date when it was given, but was 
effective as a transfer only when presented to the railroad, and therefore consti- 
tuted a preference, within section 60 of the bankruptcy act of July 1, 1898, c. 
541, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), declaring a transfer of prop- 
erty by an insolvent, the effect of which is to enable any creditor to obtain a 
greater percentage of their debts than any other creditors of the same class, a 
preference. 

Commerce — State Kegulation — Interstate Shipments — Sec. 1295 Code 
1887— Quaere: Are Not Secs. 1294c. (24), and 1294l, Va. Code 1904, Un- 
constitutional as to Interstate Shipments? — In the recent case of Central 
of Georgia Railway Co. v. Murphy and Hunt, 25 Sup. Ct. 218, decided Jan. 9, 
1905, the Supreme Court of the United States delivered an important and far- 
reaching decision, and one of great interest not only to the profession but also to 
the commercial interests and railroads in Virginia. In that case, the defendant 
in error shipped a car load of grapes from Barnesville, Georgia, to Omaha, 
Nebraska. The grapes were routed by the shippers over the Central of Geor- 
gia, as initial carrier, and then successively over five connecting lines to the 
destination, Omaha, Nebraska. The initial carrier, the plaintiff in error, issued 
to the shippers a bill of lading, showing the route as above, and the bill was 
signed by Murphy and Hunt as a contract between the plaintiff in error and 
themselves. The bill of lading contained a promise to carry the grapes to said 
destination, if on its road, or to deliver to another carrier on the route to said 
destination, subject to the following condition, among others : 
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"5. That the responsibility, either as common carrier or warehouseman, of 
each carrier or worehouseman, of each carrier over whose line the proprety ship- 
ped hereunder shall be transported, shall cease as soon as delivery shall be made 
to the next carrier or to the consignee ; and the liability of the said lines con- 
tracted with is several and not joint; neither of the said carriers shall be respon- 
sible or liable for any act, omission, or negligence of the other carriers over 
whose lines said property is or is to be transported." 

The grapes arrived at Omaha in a damaged condition. The law under which 
the action was brought is found in sections 2317, 2318 of the Code of Georgia of 
1895 : 

"Sec. 2317. When any freight that has been shipped, to be conveyed by two 
or more common carriers to its destination, where under the contract of shipment 
or by law, the responsibility of each or either shall cease upon the delivery to 
the next 'in good order,' has been lost, damaged or destroyed, it shall be the 
duty of the initial or any connecting carrier, upon application by the shipper, 
consignee, or their assigns, within thirty days after application, to trace said 
freight, and inform said applicant, in writing, when, where, and how, and by 
which carrier, said freight was lost, damaged, or destroyed, and the names of 
the parties and their official position, if any, by whom the truth of the facts set 
out in said information can be established." 

" Sec. 2318. If the carrier to which the application is made shall fail to trace 
said freight and give said information, in writing, within the time prescribed, 
then said carrier shall be liable for the value of the freight lost, damaged, or 
destroyed, in the same manner and to the same amount as if the said loss, dam- 
age, or destruction occurred on its line." 

The shippers duly availed themselves of these provisions of the statute. The 
plaintiff, although it endeavored to do so, failed to furnish the information 
within the time mentioned in the statute. 

The shippers brought suit and the trial court gave judgment for the plaintiff 
for the amount of the difference between the market price of the grapes and the 
amount actually received for the same in their damaged condition. 

The Supreme Court of Georgia aflimed the judgment of the trial court (113 
Ga. 514, 53 L. R. A. 720, 38. S. E. 970), and again on appeal from judgment on 
second trial (116 Ga. 863, 60 L. E. A. 817. 43 S. E. 265). The plaintiff in 
error brought the case by appeal to the Supreme Court of the United States. 

Mr. Justice Peckham delivered the opinion of the court, holding that the 
imposition upon the initial or any connecting carrier, of the duty of tracing the 
freight, and informing the shipper in writing, when, where, how, and by which 
carrier the freight was lost, damaged, or destroyed, and the giving the names of 
the parties and their official position, if any, by whom the truth of the facts set 
out in the information can be established, is, when applied to interstate commerce, 
a violation of the commerce clause of the Federal Constitution. 

The case at bar was distinguished from Richmond & A. R Co. v. Patterson 
Tobacco Co., 169 U. S. 311, 42 L. ed. 759, 18 Sup. Ct. 335, in which it was held 
that sec. 1295 (now repealed), Virginia Code 1887, was held not to be a regula- 
tion of interstate commerce, because it simply established a rule of evidence 
ordaining the character of the proof by which the carrier might show that, 
although it received goods for transportation beyond its own line, nevertheless, 
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by agreement, its liability was limited to its own line. " A provision in a statute 
may be deemed a reasonable one, and not a regulation of interstate commerce, 
where the statute imposes a duty upon the carrier, when the loss has not hap- 
pened on the carrier's own line, to inform the shipper of the fact within a rea- 
sonable time, and this court has said in the above case that such a provision is 
manifestly within the power of the state to adopt. This is very different from 
the duty imposed upon the carrier by the statute in question here, which is 
much more onerous, and imposes a liability unless the detailed information pro- 
vided for in the statute is obtained and given to the shipper." 

It will be noticed that the aforesaid statutes of Georgia give the initial line the 
alternative of furnishing in writing information to the shipper of the circum- 
stances of loss, damage, or destruction of the freight on a connecting line, or of 
being responsible for said loss, damage or destruction. If the required informa- 
tion is furnished in writing, then the initial carrier is released from liability. 
Says the court : 

" We can readily see that a provision, such as is contained in the statute in 
question, would be a very convenient one to shippers of freight through different 
states. And a provision making the initial or any connecting carrier liable in any 
event for any loss or damage sustained by the shipper, on account of the negligence of any 
one of the connecting lines, would be convenient for the shippers; but it would hardly be 
maintained, when applied to interstate shipments of freight, that a state statute to that 
effect would not violate the commerce clause of the Federal Constitution. (Italics ours. ) 
The provision of this statute, while not quite so onerous, is yet a very plain 
burden upon the interstate commerce." 

Therefore, the court, being of opinion that the statute in question when ap- 
plied to an interstate shipment was a regulation of interstate commerce, held the 
statute, so far as it affected such shipments, to be void,on that account, and 
reversed the judgment of the Supreme Court of Georgia. 

As we believe that the effect of this decision is to make unconstitutional two 
of our statutes in Virginia, viz. : sees. 1294c, cl. 24, and 12941, Va. Code 1904, 
so far as they affect interstate shipments, we wish to call especial attention to 
that part in italics above, and for convenience, will quote the same again : 

"... A provision making the initial or any connecting carrier liable in any 
event for any loss or damage sustained by the shipper, on account of the negli- 
gence of any one of the connecting lines, would also be convenient for the ship- 
pers; but it would hardly be maintained, when applied to the interstate shipment 
of freight, that a state statute to that effect would not violate the commerce 
clause of the Federal Constitution." 

We quote below sec. 12941 in full, which is in totidem verbis with sec. 1294c, 
cl. 24, the former being found in Acts 1902-3-4, p. 388, and the latter being 
clause 24, chapter 3 of an Act concerning public service corporations, 1902-3-4, 
p. 968 : 

Sec. 12641. Liability of common carriers, railroads or transportation companies 
for any loss, damage, or injury to property caused by its negligence, or the 
negligence of any other common carrier, railroad, or transportation company 
to which such property may be delivered, or over whose lines such property 
may pass. 

Whenever any property is received by a common carrier to be transferred from 
one place to another, within or without this State, or when a railroad or other 
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transportation company issues its receipt or bills of lading in this State, the com- 
mon carrier, railroad or transportation company issuing such bill of lading 
shall be liable for any loss or damage or injury to such property caused by its 
negligence or the negligence of any common carrier, railroad or transportation 
company operating within any territory or state of the United States to which 
such property may be delivered, or over whose lines such property may pass; and 
the fact of loss or damage in such case shall itself be prima facie evidence of negligence, 
and the common carrier, railroad or transportation company issuing any such 
receipt or bill of lading shall be entitle to recover in a proper action the amount 
of any loss, damage, or injury it may be required to pay to the owner of such 
property from the common carrier, railroad or transportation company aforesaid 
through whose negligence the loss, damage or injury may be sustained. No con- 
tract, receipt, rule, or regulation shall exempt any such common carrier, railroad or 
transportation company jrom the liability of a common carrier, which would exist had no 
contract been made or entered into. 

The receipt of goods destined to a point beyond the line or route of the initial carrier or 
the acceptance of through freight on same, shall be deemed, to be a contract for carriage to 
ultimate destination and delivery of such property at (hat point. And unless the common 
carrier, railroad or transportation company first receiving such property shall within a 
reasonable time after loss or damge thereto, pay to the consignor, his agent, or assignee 
the amount of damage sustained thereby, then such consignor, his agent, or assignee may 
by proper action recover of such common carrier, railroad or transportation company 
first receiving such property the amount of such loss or damage. 
(1902-3-4, p. 388). 

The above statute, with the exception of the part in italics, is a copy verbatim 
of sec. 944 of the Revised Statutes of Missouri (1889), ch. 26. The constitu- 
tionality of the Missouri statute was passed upon by the Supreme Court of the 
United States in Missouri K. & T. B. Co- v. McCann & Smizcr, 174 U. S. 580, 43 
L. ed. 1093. The Supreme Court of Missouri in that case (133 Mo. 59, 35 L. K. 
A. 110), in applying the same statute had held that it was not intended to and 
did not prevent a carrier engaged in interstate traffic from limiting his liability 
to his own line, and that so far from doing that, the statute left the carrier the 
amplest power to make such limitations in receiving goods for interstate carriage 
and in issuing a through bill of lading therefor. Under the elementary rule that 
the interpretation of a state statute by the court of last resort thereof is always 
accepted by the Supreme Court of the United States, this interpretation was 
accepted in this case by the latter court. 

Mr. Justice White, in delivering the opinion of the Court, says in part : 
" Analysing the opinion of the court (the Supreme Court of Missouri), it results 
that the court decided that whilst the statute left a railway company ample 
power to restrict its liability by contract, both as to carriage and as to liability 
for negligence, to its own line, the purpose embodied in the statute was to regu- 
late the form in which the contract should be expressed, so as to require the 
carrier to embody the limitation directly and in unambiguous terms in the por- 
tion of the agreement reciting the contract to transport, and not to import or 
imply such limitation by way of exception or statements of conditions and quali- 
fications, requiring on the part of the shipper a critical comparison of clauses of 
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the contract, in order to reach a proper understanding of its meaning. That is 
to say, the restraint imposed by the statute was not a curtailment of the power 
to limit liability to the line of carrier accepting the freight, but a regulation of 
the form in which the contract having that object in view should be drawn." 
Considering the statute as thus interpreted by the Supreme Court of the State of 
Missouri, it was held not to be repugnant to the Constitution of the United 
States, on the authority of Richmond & Alleghany Railroad Co. v. R. A. Paterson 
Tobacco Co., 169 U. S. 311, 42 L. ed. 759, and as the bill of lading in the case 
did contain a positive statement of an obligation by the initial carrier to trans- 
port the freight from the point of shipment to the ultimate destination, it was 
held that the contract in the bill of lading was plainly brought within the 
import of the statute as interpreted by the Missouri court. 

We have quoted at length from this case in order to show that if no additions 
had been made to the statute when it was enacted into Virginia law, and if our 
Supreme Court had adopted the interpretation of the Supreme Court of Missouri, 
such a statute would undoubtedly be constitutional. But what is the effect of the 
addenda in our statute ? 

In the view that we take of the law as it stands in Virginia, its object is not to 
regulate the form in which interstate shipments over connecting lines shall be 
drawn, but the provision, ' ' No contract, receipt, rule, or regulation shall exempt 
any such common carrier, railroad or transportation company from the liability 
of a common carrier which would exist had no contract been made," as well as 
what follows, is a curtailment of the power of the initial carrier to limit its lia- 
bility to its own line. 

The statute does not even give to the initial carrier the alternative given by 
the Georgia statute quoted above, but makes the initial carrier liable in any 
event for any loss or damage sustained by the shipper, on account of the negli- 
gence of any one of the connecting lines; and as the Supreme Court has declared 
the Georgia statute unconstitutional so far as it affects interstate shipments and as 
the addenda in the Virginia statute amount virtually to such a construction of 
the Missouri statute as the Supreme Court indicated would make it repugnant to 
the Constitution of the United States, the conclusion seems inevitable that sec. 
12941 (identical in terms with 1294c, cl. 24, Va. Code 1904), so far as it affects 
interstate shipments, is unconstitutional. 

This will come as a surprise to many lawyers, no doubt, and leaves the law on 
the subject in an unfortunate state. It seems to be impossible to sever the 
statute so as to hold one part constitutional, and the other unconstitutional. Sec. 
1295 of the Code of 1887 has been repealed and in its place was substituted the 
section quoted above. So that now it is almost a matter of impossibility for 
shippers in this state to recover for damage or loss of interstate shipments, when 
such damage or loss has occurred on a connecting line. 

The question is one of such vital interest not only to the people of this state, 
but also to all the commercial interests of the whole country, that it would seem 
to call for an immediate Act of Congress, fixing the liability in such cases, and 
allowing the shipper to recover from the initial or any connecting carrier. 

C. B. G. 



